UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

W LLI AM M LLS,
Pl ai ntiff,

V. : C.A. No. 96-628L

UNI TED STATES POSTAL SERVI CE
Def endant .

VEMORANDUM AND ORDER

RONALD R LAGUEUX, Chief Judge.

Plaintiff WlliamMIls ("MIIs") brings this conplaint
under the Little Tucker Act, 28 U S.C. 8§ 1346(a)(2), the Postal
Reor gani zation Act, 39 U S.C. 8§ 409, and the Rehabilitation Act,
29 U.S.C. 88 701-797b, against his former enployer, the United
States Postal Service ("the Postal Service"). Plaintiff argues
that he entered into a resignation agreenent as a direct result
of defendant's coercion and m srepresentations, and that the
agreenent should therefore be voided. The principal question
before this Court is whether MIIls can bring an acti on agai nst
t he Postal Service before exhausting avail able adm nistrative
remedi es.

This matter is presently before the Court on defendant's
notion to dismss pursuant to Rule 12(b)(6) of the Federal Rules

of Civil Procedure.® For the follow ng reasons, defendant's

There exists some authority for the proposition that a
motion to dismss for failure to exhaust admi nistrative renedi es



notion is granted.
. Facts

Unl ess otherw se noted, the follow ng facts are undi sput ed.
MIls worked for the Postal Service as a mail handler. On March
20, 1995, the Postal Service issued a "Notice of Proposed
Renoval ," notifying MIIls of its intention to seek his
dismissal.?> On April 6, 1995, the Postal Service issued a

"Letter of Decision of Adverse Action (Renoval )" concl uding:

The evidence of record clearly indicates that
you have failed to neet the requirenents of
your position and that you failed to obey a
supervi sor despite your being made fully
aware of your responsibilities in the past

t hrough both corrective and progressive
actions.

In the same letter, MIIs was notified that his term nation would
becone effective as of April 20, 1995.
At a neeting on April 14, 1995 MIls and the Postal Service

al so may be brought pursuant to Fed. R Cv. P. 12(b)(1). See
United Auto., Aerospace & Agricultural Wrkers of America (UAW
v. State Farmlns. Co., 350 F. Supp. 522 (N.D. Ill. 1972).

ZMIls, in his conplaint, alleges that he is a recovering
subst ance abuser and that the Postal Service knew the sane.
MIlls alleges that his status as a recovering substance abuser
notivated the Postal Service in its actions. However, the
reasons for MIIs' termnation are unclear fromthe record, as
the March 20, 1995 Notice of Proposed Renoval stating such
reasons has not been provided to the Court. In any event, the
particul ar reasons for MIIs' renoval, as well as the issues
surrounding MIIls' alleged status as a recovering substance
abuser, do not affect the Court's anal ysis.



entered into a |l ast chance agreenent ("LCA").® The LCA afforded
MIls the opportunity to continue working for the Postal Service
under certain specified conditions. The LCA required, inter
alia, that MIls enroll in the Enpl oyee Assistance Program
("EAP") for treatnment. It was agreed that, if deemed appropriate
by an EAP counselor, MIIs would begin treatnent within ten days
of signing the LCA. MIlIls also was required to undergo random
drug screens, the results of which would be reported to his plant
manager. |In addition, the agreenment placed MIls on notice that
any violation of the Postal Service Code of Ethical Conduct would
be cause for inmedi ate term nation

MI1ls signed each of the provisions of the LCA. In doing
so, he expressly waived his right to appeal any subsequent
deci sions by his enpl oyer, concerning the LCA or any violation
of other applicable Postal Service regulations. Defendant, in
turn, agreed to hold MIIls' termnation in abeyance for twelve
nmonths and to do the same with regard to a seven day suspension
issued to MIIs on Novenber 23, 1994, subject to MIIs'
conpliance with the LCA. If MIls conplied with the provisions

of the LCA for one year, the term nation order would be

®1In US. Dep't of Air Force v. FLRA, 949 F.2d 475, 478
(D.C. Gr. 1991), the D.C. Crcuit described such agreenents as
foll ows:

"Last chance" agreenents are probationary

contracts negotiated by an agency with an

enpl oyee who faces renoval or serious

di sci pline for poor performance. In exchange

for the enployer's wthhol ding the adverse

action the enpl oyee pl edges rehabilitation or

j ob performance inprovenent in specific ways.
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permanently renoved fromhis record. However, if he did not
conply in full, the LCA would be canceled and the term nation
action woul d proceed.

On or about February 15, 1996, the Postal Service concl uded
that MIls had violated the LCA by failing to conply with the EAP
program On February 16, 1996, MIIls and his union
representative met with representatives of the Postal Service to
di scuss his alleged LCA violation. MIlls was told that his LCA
vi ol ati on woul d not be reported if he entered into a resignation
agreenent and, therefore, he would still be eligible to receive
disability benefits. MIls subsequently signed a resignation
agreenent in which he agreed not to seek reinstatenent in the
Postal Service. Since the resignation agreenent cited health
concerns, rather than an LCA violation, as the reason for his
| eaving the Postal Service, MIIs" eligibility to receive
disability benefits was preserved. The express |anguage of the
resi gnation agreenent provided that there was no intim dation,
coercion, or duress present with regard to plaintiff's signing of
t he agreenent.

In the present action, MIls seeks rescission of the
February 16, 1996 resignation agreenent. Such a rescission would
have the effect of re-instating himto his former position under
the ternms of the LCA. He asserts that during the negotiations
surroundi ng the resignati on agreenent he was suffering severe
enotional distress resulting from workplace conditions,

harassnment from co-workers, and recovery from substance abuse.



Consequently, MIIls argues that he | acked the necessary capacity
to enter into the resignation agreenent. He further clains that
def endant used threats, m srepresentations and intimdation to
coerce himinto signing the resignation agreenent. In addition,
MIIls avers that defendant's actions violated the Rehabilitation
Act, in that defendant did not reasonably acconmodate his
substance abuse problem Finally, MIIls contends that he has
been deprived of his enpl oynent and wages as well as his good
name and reputation as a direct and proximate result of the
execution of the resignation agreenent.

The Postal Service, in turn, argues that because MII|s has
failed to exhaust the adm nistrative remedi es available to him
he may not presently seek rescission of the resignation agreenent
in federal court.

After hearing oral argument on defendant's notion to
di smss, the Court took the matter under advisenent. The notion
is now in order for decision.

1. Standard for Decision

Di smissal under Fed. R Civ. P. 12(b)(6) is proper where the
plaintiff has failed to state a clai mupon which relief my be
granted. Dismssal on such grounds is appropriate only if "it
appears beyond doubt that the plaintiff can prove no set of facts
in support of his claimwhich would entitle himto relief.”

Conley v. G bson, 355 U S. 41, 45-46 (1957); see also 5A Charles

Wight & Arthur MIler, Federal Practice and Procedure 8 1357 (2d

ed. 1990).



In considering a notion to dismss, a court nust accept al
wel | - pl eaded factual avernents as true, and draw all reasonabl e

inferences therefromin the plaintiff's favor. See Negro-

Gazt anbi de v. Hernandez-Torrez, 35 F.3d 25, 27 (1st G r. 1994),

cert. denied 513 U. S. 1149 (1995); lacanpo v. Hasbro Inc., 929 F
Supp. 562, 570 (D.R 1. 1996). However, a court need only give
the plaintiff the benefit of all inferences which appear
reasonable. 1d. "While a conplaint need only set out a
generalized statenment of facts, there nust be enough information

to outline the elenents of the pleaders' claim"™ Kadar Corp. V.

M| bury, 549 F.2d 230, 233 (1st Cir. 1977)(internal quotation
omtted).
[11. Analysis

MIls brings suit under the Little Tucker Act ("Little
Tucker"), the Postal Reorgani zation Act ("PRA"),and the
Rehabilitation Act. However, it is clear that MIIls nust first
exhaust avail able adm nistrative renmedi es af forded hi munder the
Civil Service Reform Act ("CSRA")* and/or the applicable
col | ective bargaining agreenent ("CBA") prior to bringing an
action in this Court.

A. Cvil Service Reform Act

Congress enacted the CSRA to repl ace the inconsistent
procedures for admnistrative and judicial review of adverse

enpl oynment actions agai nst federal enployees. See Fausto v.

“Pub. L. No. 94-454, 92 Stat. 1111 (codified as anended in
scattered sections of 5 U.S.C. and el sewhere).

6



United States, 484 U S. 439, 444-45 (1988) (citing S. Rep. No.

95-969, p.3 (1978)); Lindahl v. Ofice of Personnel Managenent,

470 U. S. 768, 773-74 (1985). Chapter 75 of the CSRA overhaul ed

the traditional civil service systemand created a detail ed
schenme for review of personnel actions taken by federal agencies.
Id. The CSRA created a series of procedural devices, including
an appeal to the Merit System Protection Board ("MSPB"), for
federal enployees affected by certain adverse personnel actions,
including renoval. 5 U.S.C. 88 7512,7513 (d). Congress created
the MSPB to provide an initial admnistrative review of
enpl oynment action before any judicial remedy nay be sought.
Courts have recogni zed that the CSRA creates renedi es by

whi ch covered federal enployees may seek redress for inproper

enpl oyment actions. See Bush v. lLucas, 462 U S. 367, 385 (1983);
Roth v. United States, 952 F.2d 611, 614 (1st Cr. 1991);

Montplaisir v. Leighton, 875 F.2d 1, 3 (1st G r. 1989). Indeed,

the Suprene Court has held that the CSRA's conprehensive schene
may i n sone cases preclude entirely a judicial renedy. See
Fausto, 484 U.S. at 448-49.°

In Fausto, for exanple, the plaintiff was a non-preference

menber of the Federal Fish and WIldlife Service who had been

> Chapter 75 of the CSRA applies to enpl oyees of the Postal
Service. 39 U S . C. 8§ 1005; see also Lindahl, 470 U S. at 773-74;
Montplaisir, 875 F.2d at 3; Diaz v. United States Postal Service,
853 F.2d 5, 7-8 (1st Gr. 1988). Chapter 75 creates an express
exception to the general rule, enbodied in 39 U S.C. 8410(a),
that no federal |aw dealing with federal enployees shall apply to
the exercise of the powers of the Postal Service. 1d.
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suspended wi thout pay for thirty days. As a non-preference

enpl oyee, he had no right to appeal an adverse enpl oynent action
to the MSPB. He thus chall enged his suspension in the Cains
Court, seeking back pay under the Back Pay Act, 5 U S.C. § 5596,
and the Tucker Act, 28 U S.C. § 1491. Fausto, 484 U S at 443.
The Suprene Court held that despite his inability to seek

adm nistrative review of his term nation, the CSRA neverthel ess
precluded himfromseeking judicial review [|d.

The First Circuit clearly requires the exhaustion of
adm ni strative renmedies provided for in the CSRA prior to
al l owi ng an aggrieved party to seek a judicial remedy. In

Berrios v. Dep't of the Arny, 884 F.2d 28, 30 (1st G r. 1989),

plaintiff alleged that defendants, in failing to provide himwth
a hearing prior to renoval froma governnental position, deprived
hi m of his due process rights under the Fifth Amendnent.

Def endants filed a notion to dismss, arguing that the CSRA
precluded plaintiff's federal clainms. The Court held that the
CSRA preenpts chal |l enges to personnel actions brought under

f ederal | aw. Berrios, 884 F.2d at 30; see also Roth, 952 F.2d at

614 ("I n general, a federal enployee whose position comes wthin
CSRA' s reach may seek redress for the untoward effects of a
prohi bi ted personnel practice only through the panoply of

remedi es that CSRA itself affords.”); Carter v. Kurzejeski, 706

F.2d 835, 840 (8th Cr. 1983)(the CSRA s "procedural framework
i ndi cates the care taken by Congress to preserve the rights of

aggri eved enpl oyees whil e avoiding the problens of overl appi ng
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and inconsistent jurisdiction.").

Courts have uphel d the provisions of the CSRA even though
its effect appears to limt plaintiffs' renmedies. See Bush, 462
U S at 388; Roth, 952 F.2d at 615. The First Circuit
specifically addressed this effect, noting that the fact "t hat
i njured enpl oyees might be left without a neans of recovering
noney damages i s a necessary consequence of the (conprehensive)
nature of the CSRA." Roth, 952 F.2d at 615. The Court further
stated: "Congress in its wisdomwas fully entitled to prefer
adm nistrative enforcenent to civil trials.” 1d. (quoting

Montplaisir, 875 F.2d at 5). As the Suprene Court stated:

The question is not what remedy the court
shoul d provide for a wong that would

ot herwi se go unredressed, it is whether an
el aborate renedi al systemthat has been
constructed step by step, with careful
attention to conflicting policy

consi derations, should be augnented by the
creation of a new judicial renedy for the
constitutional violation at issue.

Bush, 462 U.S. at 388.

Faced with this array of case |aw construing the CSRA, Ml s
responds that the PRA and Little Tucker give this Court
jurisdiction over this action. |Indeed, these statutes do provide

general grants of jurisdiction in this Court.® This is beside

®The PRA provi des that the federal district courts "shal
have original but not exclusive jurisdiction over actions brought
by or against the Postal Service." 39 U S.C. 8§ 409. 1In
addition, Little Tucker confers jurisdiction, concurrent with the
Clainms Court, over certain actions against the United States not
exceedi ng $10,000. 28 U.S.C. 8§ 1346(a)(2). These statutes, like
t he Tucker Act, 28 U S.C. § 1491, are thenselves only
jurisdictional statutes and do not create "substantive rights
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the point. Although parties covered by the CSRA may eventually
arrive in federal court, the aforenentioned jurisdictiona
statutes do not require that such parties be allowed to bring
suit there initially. Daz, 853 F.2d at 9. Wile the PRA and
Little Tucker do grant jurisdiction, courts have neverthel ess
required aggrieved parties to exhaust avail able adm nistrative

remedi es prior to bringing suit. See, e.qg., Fausto, 484 U S. at

435; Diaz, 853 F.2d at 9.

At best, MIIs presents what appears to be a confrontation
between the PRA, Little Tucker and the CSRA. In simlar
ci rcunst ances, courts have held that the CSRA, when applicable,
prevails over other |ess specific jurisdictional grants. See,

e.qg., Veit v. Heckler, 746 F.2d 508, 509 (9th GCir.1984) (CSRA

revi ew provisions preenpted federal enployee's court challenge to

Soci al Security Adm nistration enploynent eval uation systen);

Carter v. Kurzejeski, 706 F.2d at 840 (CSRA preenpted federal
enpl oyee's claimof tortious and unconstitutional interference

with freedom of expression); Tucker v. Defense Mapping Agency,

607 F. Supp. 1232, 1240-41 (D.R 1. 1985) (CSRA prevails over

enforceabl e against the United States for noney damages." See
United States v. Testan, 424 U S. 392, 398 (1976). Wile MIIs
in the instant case has not stated an underlying statute to base
his claimupon, it is apparent to the Court that the basis for
his suit is the Back Pay Act, 5 U S.C. 8 5596(b). The Back Pay
Act serves to "authorize retroactive recovery of wages whenever a
federal enpl oyee has undergone an unjustified or unwarranted
personnel action that has resulted in the withdrawal or reduction
of all or a part of conpensation to which the enpl oyee is
otherwise entitled.” Testan, 424 U. S. at 398 (internal
guotations omtted).
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general grant of jurisdiction of 28 U . S.C. 81331). As the First
Circuit clearly stated:

The | egislative history of the CSRA

est abl i shes beyond di spute that Congress

i ntended that statute to provide an excl usive
procedure for chall enging federal personnel
decisions.... [T]he history and intent of the
CSRA plainly prefigures that coll ateral
district court jurisdiction would inpede the
i deal s of fast, efficient managenent and
greater uniformty in the judicial review
process.

Berrios, 884 F.2d at 31-32 (internal quotation onmtted); see also

Schrachta v. Curtis, 752 F.2d 1257, 1260 (7th Cr. 1985).

Ther ef ore, based upon both mani fest Congressional intent and
the governing case law, it is clear that MIIls' claimhere falls
within the scope of the CSRA. MIIls does not allege that he
exhausted the necessary renedi es provided for by the CSRA
Furthernore, requiring MIIls to exhaust avail able adm nistrative
remedi es prior to seeking judicial relief does not offend public
policy. This Court thus holds that the conprehensive franework
establ i shed by the CSRA precludes this action.’

B. Coll ective Bargaini ng Agreenent

The Labor- Managenment Rel ations Act ("LMRA"), 29 U S.C. 8§

"G ven the above analysis of the CSRA, this Court need not
address MIIls' claimunder the Rehabilitation Act, since his
failure to exhaust adm nistrative renedi es under the CSRA
precludes his claim Moreover, even if the Court's analysis of
the CSRA were incorrect, MIIs' claimwould fail because in order
to recover under the Rehabilitation Act, an aggrieved party is
required to initiate contact with a counselor within 45 days of
the grievance, or within 45 days of the effective date of a
personnel action. 29 CFR 1614.105(a)(1). MIIls has nade no
all egation in the pleadings that such a neeting took place or
that he even requested such a neeting.
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185(a), requires that a plaintiff covered by a CBA exhaust the
contractual renedi es thereunder before seeking a judicial remedy.

See Republic Steel Corp. v. Maddox, 379 U. S. 650, 652-53 (1965);

Roman v. United States Postal Service, 821 F.2d 382, 388 (7th.

Cr. 1987) (citing McNair v. United States Postal Service, 768

F.2d 730, 735 (5th Cr. 1985)). An enployee falling within the
LMRA nust, at the very least, seek to redress a grievance through
CBA- est abl i shed arbitration procedures before seeking any
judicial enforcenent of his rights under the contract. See Vaca
v. Sipes, 386 U. S. 171, 184 (1967) (an enployee attenpting to
exhaust his contractual renedies is required to use the

procedures set out in the CBA); see also Huffman v. Westinghouse

Elec. Corp., 752 F.2d 1221, 1223 (7th G r. 1985). The LMRA has

been applied to postal enpl oyees who bring enpl oynent-rel ated
gri evances under the PRA. See Roman, 821 F.2d at 386; MNair,
768 F.2d at 735.

The CBA governing postal enployees offers a conplex and
t hor ough process through which an aggri eved enpl oyee may pursue a
claim Pursuant to Section 15 of the CBA, such an enpl oyee nust
register his conplaint at a Step 1 level. Step 1(d) allots an
enpl oyee or the union 14 days, fromthe time the enpl oyee | earned
of the grievance, to discuss the problemw th an i medi ate
supervisor. The imedi ate supervisor has the authority to settle
the dispute after such a neeting. Such a decision may be
appeal ed to successively higher steps 2, 3 and 4, with the

ultimate prospect of final and binding arbitration.
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The CBA al so provi des safeguards to protect both sides. For
exanple, if a grievant fails to neet any of the tinme limts, he
effectively waives the grievance. Conversely, if managenent
fails to schedule a neeting within an agreed upon tine period,
the grievance is automatically elevated to the next step.

Essentially, MIls concludes that he is not bound by the CBA
because he is no |longer a Postal Service enployee. Defendant,
however, clainms that while MIIls is no longer in its enploy, he
remains limted to CBA renedies in matters pertaining to worKk-
rel ated grievances.

Courts have held that a resignation (whether voluntary or
i nvoluntary) is governed by the CBA. Roman, 821 F.2d at 387-88;
see also Mtchell v. Pepsi-Cola Bottlers Inc., 772 F.2d 342, 347

(7th Cr. 1985), cert. denied, 475 U S. 1047 (1986). In Roman

for exanple, the plaintiff was a former federal enployee. He
argued that he was not obligated to pursue contractual remnedies
because the applicable collective bargai ning agreenent only
referred to "enpl oyees.” Roman, 821 F.2d at 386-387. The First
Circuit held that while he was technically no | onger an

"enpl oyee", his involuntary resignation claiminplicated

enpl oyer -1 abor relations which were governed by the CBA
Therefore, he would be required to exhaust contractual renedies
under the CBA before turning to the federal court. 1d. at 387;
see also Vaca, 386 U S. at 184; Republic Steel, 379 U S at 652-

53. This result was, of course, in keeping with the Suprene

Court's | ongstandi ng holding that an enpl oyee asserting a
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resignation claimnust attenpt to exhaust his contractual
remedi es according to procedures set out in the CBA before

turning to a federal court. See, e.g., Vaca, 386 U. S at 184;

Republic Steel, 379 U S. at 652-53.

The Postal Service CBA provides anple opportunities for
grievances to be aired. MIls has failed to exhaust or even
expl ore any renedi es established under the CBA. His failure to
do so clearly bars his resort to this Court. See Vaca, 386 U. S.

at 184; Republic Steel, 379 U S. at 652-53; Roman, 821 F.2d at

386- 387.

This Court recogni zes that, under certain conditions, an
enpl oyee bound by a CBA may neverthel ess be excused fromthe duty
to exhaust the adm nistrative renedi es provided thereby. For
exanpl e, the Suprenme Court has stated that an enpl oyee may be
rel eased from exhausting contractual renedies: (1) where the
conduct of the enployer anobunts to a repudiation of the
contractual renedies, so that the enployer "is estopped by his
own conduct to rely upon unexhausted grievances and arbitration
procedures as a defense to the enpl oyee's cause of action," Vaca,
386 U.S. at 185; (2) where resort to the grievance procedures

provi ded would be wholly futile, see Gover v. St. Louis-San

Francisco Rwy., 393 U. S. 324, 331 (1969); or (3) where a union

has breached a duty of fair representation owed to the enpl oyee.
See Vaca, 386 U S. at 185.
However, in this case, MIls pleads no facts that would

satisfy any of these exceptions to the exhaustion requirenent.
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Because no such exception applies, MIIls' failure to proceed
under the renedi al schenme of the CBA provides an i ndependent
source for dism ssing the claimasserted here.
C. Wi ver

As a final argunent, MIls clains that he was coerced into
signing the resignation agreenent, and that it should therefore
be voi ded. The presence or absence of coercion, however, is
plainly inmaterial in light of this Court's foregoing anal ysis
regarding MIIs' failure to exhaust his adm nistrative and
contractual renedies. Quite sinply, even assum ng arguendo that
M|l 1ls had been coerced into signing the resignation agreenent,
and that it was thus void, MIls would still be bound by the LCA
under which he waived his right to pursue adm nistrative remnedies
and under which his term nation woul d beconme effective. Thus, it
is actually the presence or absence of coercion surrounding the
wai ver in the LCA not the resignation agreenent, that is
rel evant.

| f an enpl oyee wai ves adm ni strative appeal rights through
an LCA freely and absent duress, courts will uphold the waiver.

See Stewart v. United States Postal Service, 926 F.2d 1146, 1148

(Fed. GCir. 1991). In this case, it is undisputed that MIls
entered into the LCA freely. Thus, he has waived his rights to
adm ni strative renedi es.
| V. Concl usi on

This result indeed | eaves MIIs in an undesirable position.

As noted above, the CSRA precludes judicial review of an adverse
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federal enploynment action, absent sonme attenpt by an aggrieved
party to exhaust administrative remedies. MIIs has nade no such
attenpt, and thus this Court may not hear his case. That he has
validly waived his right to such adm nistrative renedi es does not
suddenly all ow himaccess to federal court where it otherw se
woul d not exist; such a result would effect an end run around the
CSRA. In the final analysis, the LCA violation left MIls with
two unenvi abl e options: to have his term nation reinstated or
enter into the resignation agreenent. This Court will not grant
plaintiff a third option after the fact by allowi ng himto pursue
a renmedy in federal court.

For the foregoing reasons, defendant's notion to dismss is
gr ant ed.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
Sept enber , 1997
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